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1.  Judicial acts: 
  

 Judicial acts are those normally performed by a judge and which the parties expect 
a judge to perform.  Examples: conducting trials and issuing decisions.    

  
2.  Official but non-judicial (administrative/legislative/or executive acts): 
  

 Acts taken in the judge's official capacity but which are non-judicial.  Examples: 
hiring staff, issuing rules or policies governing the operation of the court or the rules 
of conduct for attorneys, assigning offices to court personnel.  

  
3.  Personal acts (non-official): 
  
        Acts that have nothing to do with the judge's official duties.    
  
  
    NOTE:  To determine what type of act was undertaken, courts generally look at 

its function.  Acts by a judge designed to resolve disputes brought to a court 
are presumptively judicial acts.  On the other hand, for instance, issuing 
standards of attorney conduct serve a legislative function, whereas the 
enforcement of those standards serve an executive function.  

 See Supreme Court of Virginia v. Consumers Union, 446 U.S. 719 (1980). 
 

THREE TYPES OF ACTS THAT JUDGES CAN UNDERTAKE 



1.  Damages 
  
 (a)  Compensatory damages (to compensate for injury or loss) 
  
 (b)  Punitive damages (to punish, warn others)

WHAT TYPES OF REMEDIES CAN COURTS GRANT? 

2.  Injunctive relief 
  
 (a)  To prevent irreparable injury 
  
 (b)  Available only when there is no adequate remedy at law 

3. Declaratory relief: 

A declaration of law on a disputed claim.  See 28 U.S.C. §§2201 ("any court of 
the United States upon the filing of an appropriate pleading, may declare the 
rights and other legal relations of any interested party seeking such 
declaration, whether or not further relief is or could be sought.")  

 



1.  Judicial acts: 
 
  
 
 
 

WHICH REMEDIES ARE ALLOWED FOR WHICH ACTS? 

 (a)  Damages 
 
 Damages are never allowed against judges for judicial acts taken within the 
 judge's authority.  They are absolutely immune from such suits.  This is true 
 even if the judge is accused of acting maliciously or in bad faith, and even 
 if the judge's decision is wrong.  Such broad immunity serves to (1) protect
 judges from burdensome and vexatious litigation, and (2) assure independent 
 and objective judicial decision making. 

   
 
  

  
 However, if the act is done with complete lack of authority, there is no judicial 
 immunity.  Acts that merely exceed a judge's scope of authority are still immune 
 from suit, but acts done without any authority are not immune.   

 

Stump v. Sparkman, 435 U.S. 349 (1978) 
Mireles v. Waco, 502 U.S. 9 (1991) 
Duty v. City of Springdale, 42 F.3d 460 (8th Cir. 1994) 
McAlester v. Brown, 469 F.2d 1280 (5th Cir.1972) 



NOTE:  When courts found that a judge acted without any judicial authority but 
the act was taken "under color of law" (that is, with the appearance of 
authority), the judge was entitled to qualified immunity but not absolute 
immunity.  Under this standard, a claim for damages will be dismissed unless the 
judge violated clearly established federal rights.   

 
Gregory v. Thompson, 500 F.2d 59 (9th Cir. 1974) 

Harris v. Harvey, 605 F.2d 330 (7th Cir. 1979), cert. denied, 445 U.S. 938 (1980) 

Malina v. Gonzales, 994 F.2d 1121 (5th Cir. 1993) 

Barrett v. Harrington, 130 F.3d 246 (6th Cir. 1997), cert. denied, 523 U.S. 1075 (1998) 

 

 
 

WHICH REMEDIES ARE ALLOWED FOR WHICH ACTS? 



(b)  Injunctive relief: 

In Pulliam v. Allen, 466 U.S. 522 (1984), the Court held that both injunctive and 
declaratory relief may be issued by a federal court against state court judges to halt 
systemic violations of federal law, and approved the award of attorneys’ fees against the 
judges. 

However, Pulliam was legislatively overruled in part by the Federal Court Improvement 
Act (FCIA) of 1996, codified in 42 U.S.C. 1983.  The FCIA prohibits injunctive relief against 
a judicial officer undertaking a judicial act "unless a declaratory decree was violated or 
declaratory relief was unavailable." 
See Abulkhair v. Rosenberg, 457 Fed.Appx. 89 (3d Cir. 2012) 
 
(c)  Declaratory relief: 

The FCIA did not alter the Court's ruling in Pulliam that declaratory relief may be issued 
against a judicial officer for actions that violate federal law. 
Brandon E. ex rel. Listenbee v. Reynolds, 201 F.3d 194 (3d Cir. 2000) 

Tesmer v. Granholm, 114 F. Supp.2d 603 (E.D. Mich. 2000). 
 
 

NOTE:  The FCIA forbids the award of attorney's fees against judicial officers for their 
judicial acts.  See 42 U.S.C. 1988: stating that judges undertaking judicial acts "shall not 
be held liable for any costs, including attorney’s fees, unless such action was clearly in 
excess of such officer’s jurisdiction." 

 

WHICH REMEDIES ARE ALLOWED FOR WHICH ACTS? 



WHICH REMEDIES ARE ALLOWED FOR WHICH ACTS? 

2.  Administrative/legislative/or executive acts: 
 

Damages/injunctive relief/declaratory relief: 
 
Judges frequently perform administrative, legislative, or executive acts, such as hiring 
staff (administrative), issuing rules governing the operation of the courtroom 
(legislative), and enforcing those rules (executive).  When they do, they have absolute 
immunity for legislative acts but only qualified immunity for administrative and 
executive acts. 
 
Supreme Court of Virginia v. Consumers Union, 446 U.S. 719 (1980) 
Forrester v. White, 484 U.S. 219 (1988) 
Morrison v. Lipscomb, 877 F.2d 463 (6th Cir. 1989) 

 
 
3.  Personal acts: 
 
 Judges engaging in purely private conduct may be sued as everyone else. 



 

Abulkhair v. Rosenberg, 457 Fed.Appx. 89 (3rd Cir. 2012) 

Barrett v. Harrington, 130 F.3d 246 (6th Cir. 1997), cert. denied, 523 U.S. 1075 (1998) 

Brandon E. ex rel. Listenbee v. Reynolds, 201 F.3d 194 (3d Cir. 2000) 

Duty v. City of Springdale, 42 F.3d 460 (8th Cir. 1994) 

Ex parte Young, 209 U.S. 123 (1908) 

Forrester v. White, 484 U.S. 219 (1988) 

Gregory v. Thompson, 500 F.2d 59 (9th Cir. 1974) 

Harris v. Harvey, 605 F.2d 330 (7th Cir. 1979), cert. denied, 445 U.S. 938 (1980) 

Malina v. Gonzales, 994 F.2d 1121 (5th Cir. 1993) 

McAlester v. Brown, 469 F.2d 1280 (5th Cir.1972) 

Mireles v. Waco, 502 U.S. 9 (1991) 

Morrison v. Lipscomb, 877 F.2d 463 (6th Cir. 1989) 

Stump v. Sparkman, 435 U.S. 349 (1978) 

Supreme Court of Va. v. Consumers Union, 446 U.S. 719 (1980) 

Tesmer v. Granholm, 114 F.Supp.2d 603 (E.D. Mich. 2000) 
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