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“....I am poor and naked, but I am 
the chief of the nation. We do not 

want riches but we do want to 
train our children right. Riches 

would do us no good. We could not 
take them with us to the other 

world. We do not want riches. We 
want peace and love.”

Red Cloud (Makhpiya-luta) 
April, 1870



Child Protection

• Children who are abused, abandoned or neglected 
need to be protected and nurtured 

• States and federally recognized tribes have the 
responsibility and the authority to protect children 
under their jurisdiction

• MANDATORY REPORTING: If a tribal worker in 
Alaska has knowledge of or suspects child abuse, 
neglect, or abandonment, they MUST report it to 
the State of Alaska (PL 280 state, so concurrent 
jurisdiction) within 24 hours, even if the tribe takes 
jurisdiction and begins a tribal child protection case.



Know Your State Social Workers

• Be familiar with the state social workers who work 
with your tribe – this is the best way to work closely 
with the state on child protection cases

• Ask for a written report from the social worker and all 
reports of harm that the state has received on the 
family in question

• Request that the state social worker help develop a 
case plan  and/or testify in a tribal court hearing of 
any case on which they have information.



Tribal Child Protection  Cases Compared to 
State Indian Child Welfare Act (ICWA)Cases
Tribal Child Protection

The Native child’s tribe 
takes legal custody of 
the child and places the 
child in the physical 
custody of  the parents 
or another home.  The 
tribe works with the 
family towards a healthy 
lifestyle.  The state is not 
involved in the case.

State ICWA Cases
• The state takes legal 

custody of a Native child

• The state notifies the 
child’s tribe(s) of the case

• The child’s tribe intervenes
on the state case, meaning 
that the tribe becomes a 
party to the case and is 
informed of all hearings & 
staffings, and is sent all  
court documents regarding 
the case.



Indian Child Welfare Act (ICWA)

Applies to STATE CASES, not tribal cases
(Exception:  If a tribe starts a child protection case, other tribal courts 
are to honor their jurisdiction)

Gives Tribes and custodians of Native children rights in child 
protection cases

• Does NOT apply to:
– Juvenile Delinquency cases
– Divorce and/or custody dispute between parents

• Does apply to:
– Foster care placements
– Termination of parental rights
– Pre-adoption placements
– Adoption placements



Who is an Indian Child under ICWA?

• “Indian child” means any unmarried person who 
is under age eighteen and is either 

– (a) a member of an Indian tribe

or 

– (b) eligible for membership in an Indian tribe and is 
the biological child of a member of an Indian tribe

IT IS CRITICAL TO HAVE ACCURATE MEMBERSHIP 
AND ENROLLMENT RECORDS, including a base 
roll, AND a Membership and Enrolment Ordinance. 



Who is the Child’s Tribe under ICWA?

• “Indian child’s tribe” means 

– (a) the Indian tribe in which the Indian child is a 
member or eligible for membership

Or

– (b) in the case of an Indian child who is a member of 
or eligible for membership in more than one tribe, 
the Indian tribe with which the Indian child has more 
significant  contacts 



Transfer of Jurisdiction
Compared to 

Intervening in a State Case

• Transfer of 
Jurisdiction
– A state takes custody 

of a minor tribal 
member

– Tribe requests 
Transfer of 
Jurisdiction through a 
petition

– If granted, the tribe 
accepts jurisdiction

– The case is now a 
tribal case

• Intervening in a State 
Case
– A state takes custody of a 

minor tribal member
– Tribe requests to intervene 

in the case through a 
motion

– If granted, the tribe 
becomes a party to the 
state case



TRANSFER OF JURISDICTION:
Denial of Transfer of Jurisdiction 

in ICWA Cases

• The tribe declines jurisdiction

• An objection by the parents 
of the Indian child  to transfer 
the case to the tribe

• If the State Court finds good cause to deny 
transfer of jurisdiction



Transfer of Jurisdiction:
Grounds for Good Cause for a State to 

Deny a Transfer of Jurisdiction to a Tribe

• The absence of a tribal court
• An objection by the Indian child (if older than 

age 12)
• The parents of a child over five years of age are 

not available and the child has little or no 
contact with the child’s tribe or members of a 
child’s tribe

• Not a timely request and the proceedings are at 
an advanced stage

• The evidence necessary to decide the case 
could not be adequately presented in tribal court 
without imposing undue hardship to the 
witnesses and parties



Tribal Child Protection in Interior Alaska

Approximately 50% of the Interior 
Alaska minor tribal members that are 
in legal custody because of a “child 

in need of aid” case are in

TRIBAL CUSTODY



A Child Protection Case is brought to the 
Interior Alaska tribes

• Someone feels that a Native child needs protection and petitions
the child’s tribe to take legal custody of the child to ensure the 
child’s health, safety and welfare.

OR
• A State of Alaska Division of Family and Youth Services (DFYS) 

Social Worker contacts the child’s tribe about a child that is 
considered a “child in need of aid” by state and ICWA standards 
prior to that worker petitioning the State for legal custody of the 
child.  This gives the child’s tribe a chance to take legal custody 

before the State of Alaska does so.

OR
• A Transfer of Jurisdiction from a State or another Tribe



Tribal Child Protection Cases

• AG’s Opinion of Oct 2004: Currently the State of Alaska 
(Executive branch) does not honor the inherent right of 
tribes to protect their children by initiating child protection 
cases, except for Barrow, Chevak and Metlakatla.

– This means that Troopers, Bureau of Vital Statistics, OCS, and 
other state agencies will not honor tribal court orders WITH THE
EXCEPTION OF PROTECTIVE ORDERS (Domestic violence 
“restraining orders” ) as long as the  Opinion is in effect.

• The State of Alaska does transfer cases from state court 
to tribal court under ICWA and recognizes tribal 
jurisdiction in those cases.



Advantages of Tribal 
Child Protection Cases

• Tribes know the family dynamics, their strengths 
and weaknesses, who the family works well with 

• Culturally appropriate and creative case plans 
can be developed

• Tribes understand the situations that Native 
families face in the village and in urban areas

• The tribe is present in the village and able to act 
quickly



Disadvantages of Tribal Child Protection Cases

• There may be medical or psychological needs in the case 
that the tribe’s resources cannot meet, such as Fetal 
Alcohol Effects, mental illness, severe trauma, domestic 
violence, sexual abuse, etc.

• The case may be too close to the tribal court judges so 
that they could not be fair to all parties

• There may be violent persons associated with the case 
that would make it dangerous for the tribe and tribal staff 
to work the case

• The tribe may not know the people involved due to where 
they live and may not feel comfortable making decisions 
on the case

• State agencies may not honor a tribal court order



DUE PROCESS
Western Courts use this to protect the accused

Alaska Native courts are generally concerned with regaining 
harmony in the tribe

• NOTICE: All parties need to be notified that there 
is a hearing and what the matter is about

• OPPORTUNITY TO BE HEARD: All parties should 
be given the opportunity to tell their side of the 
story, question any witnesses, and to present 
witnesses or documentation on their own behalf

• FUNDAMENTALLY FAIR and EQUAL 
(CONSISTENT) PROTECTION: Judges should not 
be influenced by biases. All proceedings should 
be fair to all parties and treat similar cases in a 
similar manner.  



NOTICE OF HEARING

• Both the mother and father need to 
receive notices of all hearings, even if they 
have never seen the child

• Any other person who may have custodial 
rights should be sent a notice, such as a 
grandmother that has been raising the 
child

• The notice should state the purpose, date, 
place and time of the hearing



• All parties should be given the opportunity 
to tell their side of the story, question any 
witnesses, and to present witnesses or 
documentation on their own behalf

• Use the format that is most comfortable 
for your tribe. In many Alaska tribal courts, this 
is accomplished through each party speaking to 
and being questioned by the judges directly, with 
no attorneys present.

• In state courts, this is the attorneys arguing 
points of law.  



• The process that your tribal court 
uses should be fair to all parties, 
consistent,  and contain mechanisms 
for removal of judges from a case in 
which they have a conflict of interest

• Similar cases should be treated in a 
similar manner using your customs 
and laws



Types of Children’s Hearings

• Emergency Custody

• Temporary Custody

• Permanency

• Appointment of Guardians

• Termination of Parental 
Rights

• Adoption

• Establishing Paternity



Emergency Custody

• Only when a child is in IMMEDIATE 
DANGER

• Notice not mandatory to parents IF NOT 
REASONABLY ACCESSABLE

• Any child’s immediate safety may be 
protected by tribal court, even a non-Native 
child in the village.  Jurisdictional issues 
can be dealt with after the crisis.

• Temporary custody hearing held soon



Sample Temporary Custody Procedures

• Petition filed (or Emergency Custody took place)

• Clerk brings Petition before the judges for consideration

• If the case is accepted, a hearing date and time is set

• Written Hearing Notice are sent return receipt to all parties

• Tribal court procedures followed (as in your tribal code)

• Written Orders, signed by the Presiding Judge, are issued 
to all parties



Temporary Custody Orders
• Tribal court name and phone number
• Why tribe has jurisdiction
• Date and reason the hearing took place
• How many judges present/ presiding judge
• The name of the petitioner and the request
• Who is given physical custody &/or full powers of 

guardianship and their relationship to the child (if any)
• Length of custody (date/time of next hearing)
• Conditions to be met and time limits
• What staff, parents, & others are directed to do 
• Any other expectations of the court
• What the court will be considering at the next hearing



Short Temporary Custody Orders

A short version of the temporary custody orders is 
advisable so that the court judgment is 
documented for agencies and others who need 
to know the essentials of the court decision, 
such as when the hearing occurred, how long 
the custody order is in effect, who has the legal 
custody (the tribe) and who has physical 
custody (the child’s caretaker).



Permanency Hearing

• Adoption and Safe Families Act: When a child 
is in foster care for 12 months (or 15 months 
out of 22 months), the state or tribe is 
mandated by the federal government to place 
the child in a permanent situation.

• This hearing lets all parties know that the plan 
is now for a permanent situation, and to 
determine what that permanent plan is.



Guardianship

• A permanent placement until the child 
reaches the age of eighteen or 
finishes high school

• Parental rights may or may not be 
terminated



Tribal Court or Cultural Adoptions
State of Alaska will reissue a birth certificate 
reflecting the adoptive parents in a tribal adoption 
case. The child’s tribe is the tribe with jurisdiction 
to do the adoption. There are two kinds of tribal 
adoption cases:

– Tribal Court Adoption – At this time this is only 
available to Chevak, Barrow, and Metlakatla. A 
Tribal Court Adoption hearing is held and a Report of 
Adoption along with the tribal court order is filed with 
the Bureau of Vital Statistics in Juneau and a new birth 
certificate issued.

– Cultural Adoption - All parties agree and fill out the 
State of Alaska Cultural Adoption packet. The Tribal 
Council approves the adoption and signs the 
paperwork. Vital Statistics will process the packet and 
reissue a birth certificate.

There can be no mistakes on the forms…no 
white-out, crossing out, ink blots, etc! 



Two or More Tribes 
with Jurisdiction

• If a child protection issue arises and the child has 
more than one tribe, the tribe that begins the case 
should be extended comity by the state or any 
other tribe until such time as there is a good 
reason to transfer the jurisdiction to another 
government (tribe or state), or another 
arrangement has been worked out between 
tribes.

• It is best to begin a dialogue between the tribes 
involved as soon as possible, even before legal 
custody is taken by any government.  Jurisdiction 
may be discussed and the courts may decide 
which court is best suited for the case.



Two or More Tribes with Jurisdiction (Cont’d)

• The tribes can form a dual court that is made up 
of the judges from both courts.  The dual court 
remains in place throughout the case.

• The tribe which took jurisdiction (Tribe A) first 
could allow the second tribe to intervene in Tribe 
A’s case as a party, much like a tribe intervening 
on a state ICWA case.  The tribe may choose to 
deny the request of the second tribe.

• The tribes may decide to appoint a single judge 
or panel of judges that are from outside of both 
tribes (attorney or some other professional, or 
tribal judges from a third non-related tribe) to 
hear the case.  In this case, the court would still 
be the court of one or both of the child’s tribes 
and the laws that are being applied would be the 
laws of the child’s tribes.



Custody Disputes Between Parents  or Custodians

• Both parents or custodians agree to bring a child custody case 
before the tribal court.  The tribal court’s decision is binding.

• The Tribe may choose not to hear a case. 

• The Tribe may require that the parents resolve their own disputes 
and bring a plan to the court for approval.

• Custodial arrangements should be written clearly so that all parties 
understand the plan and the written and signed Order should be 
distributed in a timely manner.

• If circumstances change, either parent can request that the court 
change the Order.  If the court feels the request is reasonable, a 
hearing is held to determine if there will be any change in the 
custody arrangement and Order.



Written Tribal Court Orders Can Be Used To:

• Protect tribal members through a Protective Order that is 
enforceable by state and local police.  They should be 
entered into the State Registry system by filing the Order 
with the nearest State of Alaska magistrate or court 
clerk.

• Direct a minor child’s Permanent Fund Dividend and 
other dividends and set up bank accounts for the child

• Direct Child Support Enforcement  regarding payments

• Authorize an adult to sign for medical treatment 
and/or counseling services for a minor

• Enroll a child in school



To Get Tribal Court Order Templates:

If you want Tribal Court Order 
templates for your tribal court to use, 
request them through my email:

susan.hollingsworth@tananachiefs.org



Tribal Courts are Successful Because…..

• Tribal members are more likely to respect the court 
rather than to fear the court

• The tribal court is as serious as state court, yet less 
formal and intimidating.  There is often a direct flow of 
information between those before the court and the 
judges.  The judges are not usually seated physically 
above the parties.

• The families and their needs, strengths, and 
weaknesses are known personally, not as a file in a 
pile of files, or a case number

• The village resources, both formal and informal, are 
known and can be utilized fully and creatively

• You know your children…a state court judge does not


